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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Petition of BellSouth Telecommunications, Inc. )
For Forbearance Under 47 U.S.C. § 160(c) From )
Application of Computer Inquiry and Title II )
COmmon-Carriage Requirements. )

WC Docket No. --'-~-

PETITION FOR FORBEARANCE

Pursuant to 47 U.S.C. § 160(c), BellSouth respectfully requests that the Commission

exercise its statutory authority - indeed, its obligation - to forbear from applying Computer

Inquiry! requirements to the extent they require ILECs to tariff and offer the transport component

of their broadband services2 on a stand-alone basis and to take service itself under those same

terms and conditions (as well as related Part 64 accounting requirements discussed below).

BellSouth further requests that the Commission forbear from all Title II common-carriage

requirements that might otherwise apply to ILEC broadband transmission so .that BellSouth and

other wireline competitors can respond in a timely fashion to the market by providing both

wholesale and retail customers with the specific products that they desire.

! See Final Decision and Order, Regulatory and Policy Problems Presented by the
Interdependence ofComputer and Communication Services and Facilities (Computer 1),28
F.C.C.2d 267 (1971); Final Decision, Amendment ofSection 64.702 ofthe Commission's Rules
and Regulations (ComputerII), 77 F.C.C.2d 384 (1980) ("Computer If'); Report and Order,
Computer III Further Remand Proceedings: Bell Operating Co. Provision ofEnhanced
Services; 1998 Biennial Review - Review ofComputer III and ONA Safeguards and
Requirements, 14 FCC Rcd 4289 (1999) (collectively the "Computer Inquiry").

2 For purposes of this petition, BellSouth uses "broadband" to refer to technologies that are
capable of providing 200 Kbps in both directions. These services include high-speed Internet
access provided using DSL technology.



I. SUMMARY

As the Commission itselfhas acknowledged, the Computer Inquiry requirements are

vestiges ofatimewhen "very different legal, technological, and market circumstances presented

themselves.") The "core assumption underlying the Computer Inquiries was that the telephone

network is the primary, ifnot exclusive, means through which information service providers can

obtain access to customers.',4 Indeed, Computer II itselfstressed that it was premised on the

beliefthatthe nationwide ''telecommunications network" was the exclusive "building block"

needed "to perform ... information processing, data processing, process control, and other

enhanced services.,,5

That fundamental premise is invalid in today's broadband market. The Commission's

own statistics demonstrate that wireline networks are not the exclusive, or even the primary,

means by which consumers obtain broadband access to the Internet and other information

services; On the contrary, a majority of consumers receive broadband service from sources other

than wireline providers. According to a Commission report issued just this June, more than 63

percent of residential and small-business customers receiving 200 kbps in one direction subscribe

to cable modem, as opposed to just 34 percent that rely on wireline DSL.6 Of customers that

3Notice of Proposed Rulemaking, Appropriate Frameworkfor Broadband Access to the Internet
over Wireline Facilities; Universal Service Obligations ofBroadband Providers, Computer III
Further Remand Proceedings: Bell Operating Company Provision ofEnhanced Services; 1998
Biennial Review - Review ofComputer III and ONA Safeguards and Requirements, 17 FCC Rcd
3019, 3037, ~ 35, (2002) ("Wireline Broadband NPRM').

4 Id at 3037, ~ 36.

5 Computer II, 77 F.C.C.2d at 420, ~ 96.

6 See Report, High-Speed Services for Internet Access: Status as ofDecember 31, 2003, Table 3,
Chart 6 (FCC Wireline Competition Bureau June 2004) ("High-Speed Services Report"),
available at http://www.fcc.gov/Bureaus/Common_Carrier/Reports/FCC-
State_Link/IAD/hspd0604.pdf.
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receive more than 200 kbps in both directions, 85 percent use cable modem, while only 13

percent use wireline DSL.7

Moreover, as discussed further below, cable modem is not the only alternative platform.

Rather, broadband service can be, and increasingly is being, provided over wireless, satellite, and

power-line platforms. In sum, as the Commission rightly explained several years ago, "the one-

wire world for customer access appears to no longer be the norm in broadband services markets

as the result of the development of intermodal competition among multiple platforms, including

DSL, cable modem service, satellite broadband service, and terrestrial and mobile wireless

services.,,8

Because the market for broadband transmission is so competitive, the Commission has

expressly concluded that neither Computer Inquiry network-sharing requirements nor COmmon-

carriage obligations should apply to market-leading cable modem providers. The Commission

held that it "would be inconsistent with the public interest" and "disserVe the goal of Section

706" to require cable modem providers to comply with this Computer Inquiry requirement, and

thus that it would affirmatively waive those obligations even if they applied to cable providers.9

The Commission thus flatly refused to mandate what it aptly termed the "radical surgery"

required by the Computer InqUiry rules to the market leaders in broadband services.

The Commission likewise noted that cable companies were engaging in negotiated

private-carriage arrangements with ISPs, and it did not require them to transform those offerings

7 See id., Table 4, Chart 8.

8 Notice of Proposed Rulemaking, Review ofRegulatory Requirements for Incumbent LEC
Broadband Telecommunications Services, 16 FCC Rcd 22745,22747-48, 1jl5 (2001).

9 Declaratory Ruling and Notice of Proposed Rulemaking, Inquiry Concerning High-Speed
Access to the Internet over Cable and Other Facilities; Internet over Cable Declaratory Ruling;
Appropriate Regulatory Treatment for Broadband Access to the Internet over Cable Facilities,
17 FCC Rcd 4798, 4826, Ijl 47 (2002) ("Cable Modem Declaratory Ruling") (emphasis added).
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into common-carriage services subject to Title 1I. 10 Moreover, the Commission tentatively

concluded that, even ifTitle II applied to cable modem services, it would exercise its forbearance

authority as to all Title II obligations. The Commission justified that result by explaining that

"cable modem service is still in its early stages; supply and demand are still evolving; and

several rivalnetworks providing residential high-speed Internetaccess are still developing."ll

The bottom line, accordingly, is that today the market leaders are not burdened with

either Computer Inquiry or Title II obligations. Both law and sound policy require the

Commission to, at long last, put wireline providers on the same footing. If it is unnecessary to

impose Computer Inquiry or Title II obligations on the majority providers of broadband service

to ensure just, reasonable, and nondiscriminatory rates and practices, it cannot possibly be the

case that it is necessary to impose such obligations upon minority providers. The Commission is

committed to adopting a "rational framework for the regulation of competing services that are

provided via different technologies and network architectures,,12 and to guaranteeing that all

"broadband services ... exist in a minimal regulatory environment" that will "promote[]

investment and innovation in a competitive market.,,13 In conflict with those established

regulatory goals, however, wireline providers remain subject to the very obligations that the

Commission has concluded are not only unnecessary, but also contrary to the public interest in

the case of the market leaders. Wireline providers, moreover, are saddled with these

requirements despite the fact that this Commission has long had these issues before it in its

IOSee id. at 4830-31, ~ 55.

11 Id. at 4847-48, ~ 95.

12 Id. at 4802, ~ 6.

13 Id. at 4802, ~ 5 (internal quotation marks omitted).
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Wireline Broadband NPRM, and even though the courts have recognized that like services

should be treated alike.

The current upside-down state of affairs is not only grossly inequitable;itisalsocausing

continuing consumer harm. BellSouth estimated that it spent $3.50 per customer per month in

2003 to comply with the Computer Inquiry requirements for broadband consumers. This amount

represented costs that were directly attributable to compliance with Computer Inquiry

obligations. Those expenses translate directly into higher.costs for consumers. And those higher

costs affect not only consumers of wireline services who are paying more than they should for

these services, but also consumers of other competing services, who would benefit from greater

pricing competition from wireline providers if they did not have to absorb these costs.

Moreover, BellSouth's and other ILECs' incentives to invest in new technologies are dartlpened

by the need to spend substantial amounts of money to configure those facilities so that they can

support stand-alone transmission services offered on a common-carrier basis even ifthere is no

market for that stand-alone tariffed service. Thus, as discussed in the attached Fogle Affidavit,

BellSouth thus must incur costs to engineer its network to support products that consumers may

not want.

The Commission's failure to act promptly on these matters after raising them in the

Wireline Broadband NPRM - which was issued more than two-and-a-halfyears ago - may relate.

to the Ninth Circuit's decision in Brand X Internet Services v. FCC, 345 F.3d 1120 (9th Cir.

2003), petitions for cert. pending, No. 04-281 (U.S. filed Aug. 27,2004). But Brand X explicitly

declined to address the Computer Inquiry requirements. 14 Likewise, even if the Supreme Court

denies the Commission's petition for certiorari or affirms the Ninth Circuit in that case, that still

14 See Brand X, 345 F.3d at 1132 n.14 (declining to consider issues under the Computer Inquiry
or regarding private carriage).
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would not affect this Commission's ability to forbear from imposing Title II obligations, as the

Commission has already tentatively concluded it should do for cable modem providers.

Accordingly~ there is no barrier to this Commission acting now to provide the reliefthat has long

been warranted for wireline broadband providers.

Nor can there be any dispute that the criteria for forbearance are satisfied here. Neither

the Computer Inquiry requirements nor Title II common-carriage obligations are necessary to

ensure just, reasonable, and nondiscriminatory rates and terms of service for ILEC broadband

service because the competitive broadband market already serves that purpose. And, as

discussed above, far from protecting consumers or being necessary to serve the public· interest,

the current rules harm consumers by imposing unnecessary costs and inhibiting broadband

innovation and deployment. For these reasons and others discussed below, the Commission

should promptly grant the long-overdue relief for wireline providers requested by this petition.

II. BACKGROUND

A. The Computer Inquiry Service Unbundling Requirements

Although the Commission decided in Computer II that enhanced services (referred to as

"information services" under the 1996 Act) should remain free from common-carrier regulation,

it also imposed a series of obligations on the wireline common carriers that own transmission

facilities and offer enhanced services. Of particular relevance here, the Commission held that

those carriers must make that underlying transmission available on a stand-alone basis pursuant

to a tariff and acquire such transmission for their own enhanced services offerings under that

same tariff. As the Commission explained in Computer II:

[b]ecause enhanced services are dependent upon the common carrier
offering of basic services, a basic service is the building block upon which
enhanced services are offered. Thus those carriers that own common
carrier transmission facilities and provide enhanced services, but are not

-6-



subject to the separate subsidiary requirement, must acquire transmission
capacity pursuant to the same prices, terms, and conditions reflected in
their tariffs when their own facilities are utilized. IS

As the Commission explained in 2002, "BOCs that provide information services are

required to offer the transmission component of the information service separately pursuant to

tariff, and must also acquire such transmission for their own information service offerings

pursuant to their tariff.,,16

B. The Development of the Broadband Market

At the time ofthe Computer II (and even the Computer III) orders, there was nothing

resembling today's broadband market. Rather, the Computer Inquiry orders were premised on

the use of a wireline network that was "optimized primarily to carry voice traffic and

narrowband data applications, such as voicemail.,,17 The capabilities of broadband networks

"were scarcely considered when the Computer Inquiry was begun.,,18

Moreover, and more important for present purposes, the Computer Inquiry orders were

grounded not only in the assumption of a narrowband world, but also in a narrowband world in

which a telephone line was the sole mechanism for transmitting information services. "[T]he

core assumption underlying the Computer Inquiries was that the telephone network is the

IS Computer II, 77 F.C.C.2d. at 474-75, ~ 231.

16 Wireline Broadband NPRM, 17 FCC Rcd at 3040, ~ 42; see also Memorandum Opinion and
Order, and Notice of Proposed Rulemaking, Deployment ofWireline Services Offering Advanced
Telecommunications Capability, 13 FCC Rcd 24011, 24030-31, ~ 37 (1998) (noting "that BOCs
offering information services to end users of their advanced service offerings, such as xDSL, are
under a continuing obligation to offer competing ISPs nondiscriminatory access to the
telecommunications services utilized by the BOC information services").

17 Wireline Broadband NPRM, 17 FCC Rcd at 3037, ~ 36.

18 Id.
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primary, if not exclusive, means through which information service providers can obtain access

to .customers."19

As broadband has developed, it has become clear that wireline alternatives are not the

exclusive or even the primary broadband transmission mechanism for information service

providers to reach their customers. On the contrary, as broadband has grown, cable providers

have consistently served more customers than have wireline providers in accessing the Internet.

According to the Commission's data, at the end of 1999, there were approximately 1.8 million

high-speed lines used to serve residential and small-business customers,z° Of those 1.8 million

lines, 1.4 million lines were served by cable operators, while just 292,000 lines were served by

ADSL providers,z1

Recent data from this Commission show that cable continues to dominate the market.

According to the latest High-Speed Services Report, as of December 2003, cable controlled

nearly two-thirds of all high-speed lines provided to residential and small-business customers.22

As of the end of2003, cable providers served 16.4 million lines to residential and small-business

customers, while ADSL providers served 8.9 million lines, and satellite and wireless providers·

served 342,000 lines.23 As of that same date, cable also controlled approximately 85 percent of

19 Id.

20 See High-Speed Services Report, Table 3.

21 See id. Another 48,000 lines were served by other wireline technologies or fiber. See id.

22 See id.

23 See id., Table 3, Chart 6. Another 310,000 lines were served by other wireline technologies or
fiber. See id.
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"the most rapidly growing segment of mass-market advanced services lines - those capable of

over 200 kbps in both directions?4

Even more currentinformation demonstrates that cable has continued to maintain its lead

over DSLthrough the second quarter of 2004, despite significant price decreases by DSL

providers?5 In the first halfof 2004, both cable and DSL each added 2 million new subscribers,

ending the month of June with 16.9 million and 11.3 million subscribers, respectively.26

Cable also. continues to lead DSL in terms of availability and penetration. Cable modem

service is now available to more than 85 percent of all U.S. households,27 and, by the end of

2004, will be available to 90 percent of U.S. households?8 Four of the largest cable companies

• (Comcast, Time Warner, Cox, and Cablevision) now make cable modem service available to

between 95 and 100 percent of their homes passed,29 and between 25 and 36 percent of these

24 Seeid., Table 4, Chart 8. Residential and small-business high-speed lines capable of over 200
kbps in both directions represented 89 percent of all residential and small-business high-speed
lines added in 2003, and 92 percent of all high-speed lines capable of over 200 kbps in one
direction added during that same period. See id., Tables 1-4.

25 See, e.g., John Hodulik & Aryeh Bourkoff, UBS, High-Speed Data Update for 1Q04: DSL
NetAdds Greater Than Cable for First Time Ever at 1 (May 21, 2004) ("Cable continues to
control the market for broadband with 60% share."); Glen Campbell et al., Merrill Lynch In
depth Report, Everything over IP at 2 (Mar. 12,2004) ("Thanks to price-cutting, DSL made
modest inroads into cable's dominant position in the U.S. market."), available at
http://www.vonage.com/media/pdf/res_03_12_04.pdf.

26 See Michael Rollins et al., Citigroup, Telecom Tidbit: Updating HSI Share Analysis for
Recent 2Q Results at 4 (Aug. 16,2004).

27 See National Cable & Telecommunications Association, Broadband Services (Sept. 23, 2004),
available at http://www.ncta.com/Docs/PageContent.cfm?pageID=37; see also Jeffrey Halpern
et al., Bernstein Research Call, Broadband Update: DSL Share Reaches 40% ofNet Adds in
4Q . .. Overall Growth Remains Robust at 1 & Exh. 6 (Mar. 10,2004) ("Mar. 2004 Bernstein
Broadband Update") (cable broadband available to 92.3 percent of total cable homes passed).

28 See Mar. 2004 Bernstein Broadband Update at 7.

29 See, e.g., id. at 7 & Exh. 6 (reporting cable modem availability at 98.5 percent for Time
Warner, 97.7 percent for Cox, 100 percent for Cablevision, and 87.3 percent for Comcast, which
is adding almost 3.5 million homes passed in 2004).
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companies' video subscribers now receive cable modem service}O The Bell operating

companies, by contrast, currently make DSL available to about 75-80 percent of their homes

passed,31 and only between 9 and 17 percent of their residential voice subscribers take DSL.32

Cable modem service is available in virtually all of the same markets where DSL is

provided. JP Morgan has estimated that no more than 5 percent of U.S. households would be

able to receive DSL but not cable modem by the end of2003}3 The actual number may well be

even lower today, given that JP Morgan assumed that cable modem service would be available to

only 76 percent of all U.S. households as of year-end 2003, whereas the actual total today is

somewhere between 85 and 90 percent.34

Finally, as the Commission itself stressed in July 2004, "[b]roadband Internet access

services are rapidly being developed or provided over technologies other than wireline and cable,

such as wireless and powerline.,,35 For instance, the Commission has estimated that residential

fixed wireless Internet access is available in counties that contain approximately 62 million

30 See Aryeh Bourkoff & John Hodulik, UBS, High-Speed Data Update for 4Q03: Getting
Ready for Cable Telephony at 8, Chart 6 (Mar. 11, 2004).

31 See Mar. 2004 Bernstein Broadband Update at 7 & Exh. 7 (reporting DSL availability at 75
percent for SBC, 80 percent for Verizon, 74 percent for BellSouth, and 45 percent for Qwest).

32 Hodulik et al., UBS, High-Speed Data Update for 1Q04 at Chart 4.

33 See Jason Bazinet et al., JP Morgan, Broadband 2003: Deflation Looms and Market Shares
Will Shift, Fig. 9 (Dec. 5, 2002).

34 See id.

35 Notice of Proposed Rulemaking and Declaratory Ruling, Communications Assistancefor Law
Enforcement Act and Broadband Access and Services, 19 FCC Red 15676, ~ 37 n.82 (2004)
(emphasis added); see also Kathleen Q. Abernathy, Commissioner, FCC, Promoting the
Broadband Future, Keynote Address at Supercomm Conference at 2-3 (June 22, 2004) ("As a
result ofthe consumer benefits and efficiencies, wireline telecommunications carriers, cable
operators, wireless carriers, satellite operators, electric utilities, and others are racing to build out
broadband networks."), available at http://hraunfoss.fcc.gov/edocs-'public/attachmatch/DOC
248688A1.pdf.
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people,. or 22 percent of the U.S. population.36 The national trade association for fixed wireless

providers has stated that "approximately 1,500-1,800 [Wireless ISPs] already are providing

service to approximately 600,000 subscribers in the U.S., with subscribership expected to double

bythe end of2003 and reach nearly 2,000,000 by the end of 2004.,,37 As the chairmanofthat

association has noted, "[w]ireless ISPs have rolled out broadband service in virtually every state

ofthe union -and in hundreds of rural and metropolitan markets.... Wireless has boldly

become the nation's thirdpipe for last-mile access.,,38

Satellite is another alternative that has begun a resurgence. As one industry observer has

noted, "satellite broadband will be on the upswing again in 2004.,,39 One of the two main

broadband satellite providers - Hughes Network Systems - reported 180,000 customers for its

36 See Eighth Report, Implementation ofSection 6002(b) ofthe Omnibus Budget Reconciliation
Act of1993, 18 FCC Rcd 14783, App. A, 14882 n.709 (2003).

37 Comments ofthe License-Exempt Alliance at 3, Revision ofParts 2 and 15 ofthe
Commission's Rules to Permit Unlicensed National Information Infrastructure (U-NII) Devices
in the 5 GHz Band, ET Docket No. 03-122 (FCC filed Sept. 3, 2003), available at
http://gullfoss2.fcc.gov/prodlecfs/retrieve.cgi?native_orydf=pdf&id_document=6514784221
(citing Alvarion, Inc., The License-Exempt Wireless Broadband Market at 8 (Apr. 2003)). The
Commission's own High-Speed Services Report counts only 309,006 high-speed lines provided
through satellite or fixed wireless as of June 2003, but this is likely due to the fact that many
fixed wireless lines are provided in rural areas by small providers. As the Commission notes,
"we do not know how comprehensively small providers, many of which serve rural areas with
relatively small populations, are represented in the data summarized here." High-Speed Services
Report at 2.

38 WISPs Buck Investment Trends, ISP-Planet (Nov. 12,2002) (internal quotation marks
omitted), available at http://www.isp-planet.com/research/2002/vc_trends_021112.html.

39 Roger Brown & Jeff Baumgartner, Smooth Sailing or the Perfect Storm?, CED (Jan. 1,2004),
available at http://www.cedmagazine.com/ced/2004/0104/idl.htm; see also ISCe Panelists See
Big Satellite Broadband Growth Potential, Satellite Week (Aug. 25, 2003) ("Michael Agnostelli,
SES Americom vp-business strategy, said that for the first time DBS TV services cost less ...
than cable TV. 'There's no reason satellite broadband can't cost less than [DSL or cable
modem],' he said: 'The technology is well positioned to hit the cost point and performance point
that consumers are looking for. "').
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DlRECWAY service as of year-end 2003.40 In October 2003, MCI began reselling Hughes's

DlRECWAY service to small-to-medium businesses and enterprises.41 MCI hasthusexplailled

that, "[w]ith today's broadband satellite technology ... you can connect remote employees>and

offices wirelessly while experiencing the same advantages that many terrestrial options offer,

such as speed, security and reasonable costs.,,42 The other main satellite provider -.StarBand-

emerged from bankruptcy in November 2003 with most of its customer base intact.43 The

company has introduced new hardware and service offerings targeted at mass-marketcustomers

that offer lower prices and higher speeds than were previously available.44

Additionally, as the Commission has noted, power lines have enormous broadband

potential: "[W]e believe that these new systems, known as Access broadband over power line or

Access BPL, could play an important role in providing additional competition in the offering of

broadband services to the American home and consumers; and in bringing Internet and high-

40 See DirecTV Group 'Inc., Form 10-K (SEC filed Mar. 17,2004) (residential and small
office/home-office customers in North America), available at
http://www.sec.gov/Archives/edgar/data/944868/000119312504044194/0001193125-04-044194
index.htm.

41 See MCI, Enterprise: Internet Broadband Satellite Corporate, available at
http://global.mci.comlus/enterprise/internetlbroadbandsatl.

42 Id.

43 See Starband To Emerge from Bankruptcy Protection by Month's End, Satellite Week (Nov.
24,2003) ("Starband is expected to emerge from bankruptcy protection late this month with a
revamped sales staff.... Starband has 38,000 subscribers, having lost 2,000 since filing for
bankruptcy protection in U.S. Dist. Court, Wilmington, Del., in May 2002.").

44 See, e.g., StarBand Press Release, StarBand Launches New 481 ResidentialService (July 15,
2004) (StarBand's 481 Residential service "provides ... the satellite industry leading upload
speeds at an affordable monthly fee ranging from $69.99 to $89.99 per month based on term
commitment length"), available at http://www.starband.comlwhatis/pressreleases/071504.asp;
StarBand Press Release, The Satellite Internet Industry's Fastest SOHO Upload Speed - Up to
256 Kbps (Aug. 19,2004) (StarBand's new 484 Small Office service provides download speeds
of up to 1 Mbps, with upload speeds up to 256 kbps), available at
http://www.starband.comlwhatis/pressreleases/081904.asp.
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speed broadband access to rural and underserved areas.,,45 The Commission recently adopted

rules to encourage the development of broadband over power lines, while safeguarding existing

licensed services against interference.46

C. The Commission's Conclusion That Neither Computer Inquiry Network
Access Requirements Nor Title II Common-Carriage Duties Should Apply to
Market-Leading Cable Providers

In March 2002, the Commission issued an order addressing the same issues presented

here as applied to cable modem providers. After acknowledging that, "throughout the brief

history of the residential broadband business, cable modem has been the most widely subscribed

to technology," the Commission concluded that, as a matter of both law and sound policy, cable

providers should not be subject either to Computer Inquiry network-access requirements or Title

II common-carrier regulation.

The Commission first characterized the Computer Inquiry obligations at issue here as

requiring "radical surgery.,,47 Those orders, the Commission explained, require a provider to

"extract" a telecommunications service from "every information service" and to subject that

service to the common-carrier requirements of Title 11.48

The Commission then concluded that not only did these Computer Inquiry requirements

not apply to cable providers even if they offered local exchange services, but also - and more

importantly for present purposes - that, even if they did apply, the Commission would waive

45 Notice of Proposed Rulemaking, Carrier Current Systems, Including Broadband over Power
Line Systems, 19 FCC Rcd3335, 3336, ~ 1 (2004).

46 See FCC News Release, FCC Adopts Rules forBroadband over Power Lines To Increase
Competition and Promote Broadband Service to All Americans (FCC Oct. 14,2004), available
at http:wwhraunfoss.fcc.gov/edocsyublic/attachmatch/DOC-253125A1.pdf.
47Cable Modem Declaratory Ruling, 17 FCC Rcd at 4825, ~ 43.

48 Id
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them as "inconsistent with the public interest.,,49 The Commission explained that imposing such

a rule even on the providers of the majority of broadband services was not necessary and would

discourage facilities-based competition in both voice telephony and high-speedservicesOSo Such

a result would "disserve the goal of Section 706 that we 'encourage the deployment on a

reasonable and timely basis of advanced telecommunications capability to all Americans ... by

utilizing ... measures that promote competition in the local telecommunications market or other

regulating methods that remove barriers to infrastructure investment.",51 In sum, application of

the Computer Inquiry rules to cable companies would be "inconsistent with the public interest.,,52

The Commission also noted that a leading cable provider (Time Warner) had reached

agreements with an independent ISP (Earthlink) to provide a retail cable modem service.53 The

Commission concluded that such an offering constituted private carriage because Time Warner

was "determining on an individual basis whether to deal with particular ISPs and is in each case

deciding the terms on which it will deal with any particular ISp.,,54 The Commission took no

steps to require Time Warner to offer this transmission subject to the common-carrier

requirements of Title II and further concluded that, "to the extent that other cable providers elect

to provide pure telecommunications to selected clients with whom they deal on an individualized

basis, we would expect their offerings to be private carrier service.,,55

49 Id at 4825-26, ~ 45.

50 See id at 4826, ~~46-47.

51 Id at 4826, ~ 47 (quoting 47 U.S.C. § 157).

52 Id

53 See id at 4828-29, ~ 52.

54 Id at 4830, ~ 55.

55 Id

-14-



Finally, the Commission tentatively held that, even if Title II did apply to these market

leaders, it would exercise the same forbearance authority at issue here to excuse cable providers

from these requirements. The Commission "tentatively conclude[d] that the public interest

would be served by the uniform national policy that would result from the exercise of

forbearance" from Title II.56 "We also believe that forbearance would be in the public interest

because cable modem service is still in its early stages; supply and demand are still evolving; and

several rival networks providing residential high-speed Internet access are still developing.,,57

The Commission stated that those same factors led it to believe that "enforcement of Title II

provisions and com.mon carrier regulation is not necessary for the protection of consumers or to

ensure that rates are just and rea~onable and not unjustly or unreasonably discriminatory.,,58

In BrandX, the Ninth Circuit reversed the Commission's determination that cable

modem service consisted exclusively ofan information service and had no telecommunications

service component.59 This decision has been stayed pending the Supreme Court's· disposition of

the petition for certiorari filed by the Commission and the United States.60 Even aside from the

stay, by its terms, the Ninth Circuit's decision did not affect the Commission's conclusion that

the application of Computer Inquiry requirements would be contrary to the public interest,61 nor

did it affect the Commission's authority to forbear from applying Title II common-carrier

regulations to any high-speed providers.

56 Id. at 4847-48, ~ 95.

57 Id.

58 Id.

59 See 345 F.3d at 1132.

60 See Stay Order, Brand X Internet Servs. v. FCC, Nos. 02-70518 etal. (9th Cir. Apr. 9,2004)

61 See id at 1132 n.14.
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III. DISCUSSION

A. Section 10, Fortified Here By Section 706, Requires The Commission To
Forbear When The Regulatory Rules Are Unnecessary And Impede
Deployment

Congress specified that this Commission "shall forbear from applying any regulation or

any provision of the Act" if three related criteria are met.62 Those criteria are that

(1) enforcement "is not necessary to ensure that the charges, practices, classifications, or

regulations" are "just and reasonable and not unjustly and unreasonably discriminatory";

(2) enforcement is not "necessary for the protection of consumers"; and (3) forbearance is

"consistent with the public interest.,,63 Section 10 thus requires the Commission to "reducethe

regulatory burdens on a carrier when competition develops, or when the FCC determines that

relaxed regulation is in the public interest.,,64 In Chairman Powell's words, "[t]he statute makes

clear (through mandatory section 10 forbearance [and other mechanisms]) that Congress has

decided that markets should replace regulation except where actually necessary to protect

consumers or to maintain just, reasonable and nondiscriminatory rates, terms and conditions.,,65

The Commission's obligation to forbear is all the more clear in this context, in light of

the explicit congressional judgment reflected in section 706 of the 1996 Act Section 706

establishes this Commission's duty to "remove barriers to infrastructure investment" in order to

"promote" broadband competition. As the Commission has explained, section 706 "directs the

Commission to use the authority granted in other provisions, including the forbearance authority

62 47 U.S.C. § 160(a) (emphasis added).

63 Id.

64 141 Congo Rec. S7887 (daily ed. June 7, 1995).

65 First Report and Order and Further Notice of Proposed Rulemaking, Truth-in-Billing and
Billing Format, 14 FCC Rcd 7492, 7566 (1999) (Separate Statement of Commissioner Michael
K. Powell, concurring) (emphasis added).
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under section lO(a), to encourage the deployment of advanced services.,,66 Accordingly, just as

the Commission relied upon section 706 in determining that it would not be appropriate to apply

the same requirements at issue here to cable modem providers,67 that provision fortifies the

conclusion here that forbearance is required for the wireline ILECs that compete with those cable

providers.

B. The Requirements For Forbearance Of The Computer Inquiry Tariffing And
Service Unbundling Obligations Are Met

All three requirements for forbearance are easily satisfied as to the Computer Inquiry's

requirement that ILECs engage in the "radical surgery" necessary to offer the transmission

component of every information service they provide as a tariffed, stand-alone

telecommunications service offering and to buy that transmission under the terms and conditions

of that tariff.

First, enforcement of these requirements is not necessary to ensure that rates are just and

reasonable or that carriers do not engage in unjust or unreasonable discrimination. In this regard,

the Commission, in granting previous forbearance petitions, has already established the key

point. In language clear as sunlight, the Commission has stated that "competition is the most

effective means of ensuring that the charges, practices, classifications, and regulations with

respect to [a telecommunications service] are just and reasonable, and not unjustly or

unreasonably discriminatory. ,,68

66 Memorandum Opinion and Order, and Notice of Proposed Rulemaking, Deployment of
Wireline Services Offering Advanced Telecommunications Capability, 13 FCC Rcd at 24044-45,
~ 69.

67 See Cable Modem Declaratory Ruling, 17 FCC Rcd at 4826, ~ 47.

68 Memorandum Opinion and Order, Petition ofU S WEST Communications, Inc. for a
Declaratory Ruling Regarding the Provision ofNational Directory Assistance, 14 FCC Rcd
16252, 16270, ~ 31 (1999) ("Directory Assistance Order").
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That insight resolves this issue. There can be no dispute that vigorous intermodal

competition exists inbroadband service that isin no way dependent on the Computer Inquiry

requirements.. As demonstrated in detail above at pages 9-12, the· Commission's own statistics

demonstrate that cable modem has always been the market leader, and that it continues to have a

significant majority ofthe customers. In addition to cable, other intermodal competitors

(including those using wireless, satellite, and power line broadband platforms) are also either

providing significant competitive alternatives or are poised to do so in the near future. In such a

"competitive environment," "regulation is not needed to encourage competitive prices.,,69

Indeed, in a related context, the Commission relied heavily on the existence of

competition in the Triennial Review Order70 in declining to require unbundling ofmost

broadband facilities. 71 As the Commission explained there, cable has a "leading position in the

marketplace," is the "most widely used means by which the mass market obtains broadband

service," and "continues to outpace" wireline broadband in terms of growth. 72 The existence of

that competition made it unnecessary to require wireline providers to share their network

facilities in order to spur competition. The D.C. Circuit affirmed the Commission's deregulatory

conclusion on thatpoint and particularly emphasized that it ~~agree[d]" that regulation was not

necessary because "robust intermodal competition from cable providers - the existence of which

69 Order and Notice of Proposed Rulemaking, Comsat Corp. Petition Pursuant to Section 10(c)
ofthe Communications Act of1934, as amended, for Forbearance from Dominant Carrier
Regulation andfor Reclassification as a Non-Dominant Carrier, 13 FCC Rcd 14083,
14148, ~ 131 (1998) ("Comcast Order").

70 Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, Review
ofthe Section 251 Unbundling Obligations ofIncumbent Local Exchange Carriers, 18 FCC Rcd
16978 (2003) ("Triennial Review Order"), vacated in part and remanded, United States Telecom
Ass 'n v. FCC, 359 F.3d554 (D.C. Cir. 2004) ("USTA If') (subsequent history omitted).

71 See, e.g., id. at 17151-52, ~ 292 (highlighting the extent of intermodal competition and
stressing that "broadband services are provided in a competitive marketplace").

72 Id. at 17135-36, ~ 262, 17151-52, ~ 292.
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is supported by very strong record evidence, including cable's maintenance ofa broadband

market share on the order of 60% - means that even if all CLECs were driven from the

broadband market, mass market consumers will still have the benefits ofcompetition between

cable providers and ILECs.'.73

The empirical evidence, moreover, demonstrates that the existence of this significant

intermodal competition has had precisely the effect that one would expect: it has ensuredthat

consumers have had the benefits of rates that are just, reasonable,and not unreasonably

discriminatory. As demonstrated in prior filings,74 intermodal competition has led toa "price

war[]" in which.wireline competitors have reduced rates and cable companies have responded

with promotional and targeted price reductions, and, more broadly, have increased data speeds

that effectively offer consumers more bandwidth at a lower price than those operators' previous

offerings.

Analysts expect all of these trends to continue, with the market becoming increasingly

competitive and prices dropping even further. 75 Deutsche Bank, fof example, expects the cable

industry "to lower basic pricing very close to the $30 level in reasonably short order.,,76 In sum,

as the Commission recently concluded: "{T]he competitive nature ofthe broadband market,

including new entrants using new technologies, is driving broadbandproviders to offer

73 USTA II, 359 F.3d at 582 (emphasis added).

74 See Competition in the Provision ofVoice over IP and Other IP-Enabled Services at App. A,
Table 4, attached to Letter from Evan T. Leo, Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C.,
to Marlene H. Dortch, FCC, WC Docket No. 04-36 (May 28, 2004); UNE Fact Report 2004 at
App. A, Table 4, attached to Letter from Evan T. Leo, Kellogg, Huber, Hansen, Todd & Evans,
P.L.L.e., to Marlene H. Dortch, FCC, WC Docket Nos. 04-313, et al. (Oct.4, 2004).

75 See, e.g., Richard Bilotti et al., Morgan Stanley, Broadband Update - Tiering Strategies at 4
(Apr. 12,2004) ("[O]ur forecasts assume that cable modem pricing declines from an average of
$40 in 2003 to approximately $34-36 longer term.").

76 Viktor Shvets et al., Deutsche Bank Securities Inc., Wireline Services; DSL- A Reversal of
Fortune at 4 (May 4, 2004).
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increasinglyfaster service at the same or even lower retail prices.',77 For all these reasons, the

Commission's conclusion that competition is better than regulation in assuring just, reasonable,

and not unjustly discriminatory rates applies with great force to the present context.

Even beyond this evidence, moreover, the Commission's conclusion in the Cable Modem

Declaratory Ruling that it would waive the Computer Inquiry requirements if they applied to

cable modem providers necessarily leads to the conclusion that these same requirements are not

necessary here to ensure just, reasonable, and not unjustly discriminatory rates and practices. If

consumers do not need the majority providers to open their lines to independent ISPs in order to

ensure just, reasonable, and nondiscriminatory rates and practices, it cannot possibly be the case

that it is necessary that the minority providers open their lines to ensure the same thing.

Indeed, on this and the other questions posed here, the Commission has a legal obligation

to reach the same deregulatory conclusion for wireline providers that it did for cable companies.

When in the past the Commission has lost sight of the core principle that like services should be

treated alike, the courts have intervened. For instance, when the Commission sought to regulate

PCS services differently from cellular services, the Sixth Circuit reversed the Commission,

explaining that "[i]f [PCS] and Cellular . ~ . are expected to compete for customers on price,

quality, and services, ... what difference between the two services justifies keeping the

structural separation rule intact for Bell Cellular providers?" 78 Because the Commission

provided "no answer to this question, other than its raw assertion that the two industries are

different," its decision could not be sustained.79 Just so here, where cable modem services are

77 Fourth Advanced Service Report, 2004 FCC LEXIS 5157, at *12.

78 See Cincinnati Bell Tel. Co. v. FCC, 69 F.3d 752, 768 (6th Cir. 1995).

79 Id.; see also GTE Midwest, Inc. v. FCC, 233 F.3d 341, 343-44 (6th Cir. 2000) (affirming
Commission decision on remand from Cincinnati Bell to impose separate affiliate requirements
on all local telephone companies providing any kind ofcommercial mobile radio service).
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competing against wireline broadband services. In such a situation, both law and policy require

that competing providers be subject to the same obligations regardless ofthe technologies they

use.

Second, far from being necessary for the "protection of consumers," the Computer

Inquiry rules affirmatively harm consumers by raising costs and impeding competition and.

investment.

BellSouth has previously demonstrated to the Commission that the Computer Inquiry

costs that can be quantified and that are directly attributable to compliance with Computer

Inquiry obligations amounted to approximately $48,3 million in 2003, which is about $45.28of

yearly cost per end-user customer utilizing BellSouth's broadband network.80 These costs raise

prices not only for consumers using wireline broadband, but also for cable modem customers by

creating a pricing umbrella that diminishes competitive pressure on cable rates. Thecosts

imposed by· the Computer Inquiry requirements stem from both network design inefficiencies

that BellSouth must endure to ensure compliance with those requirements and from additional

infrastructure. and operating costs imposed by them.81

80 See BellSouth Ex Parte, Appropriate Frameworkfor Broadband Access to the Internetover
Wireline Facilities, WC DocketNo. 02-33 (FCC July 10,2003), available at
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or-'pdf=pdf&id_document=6514285333;
Fogle Aff. "7-11.

81 In the Cable Modem Declaratory Ruling, the FCC recognized the various types of costs caused
by the "radical surgery" required by the Computer Inquiry regime:

The multiple-ISP environment requires are-thinking of many technical,
operational, and financial issues, including implementation of routing techniques
to accommodate multiple ISPs, Quality of Service, and the compensation, billing,
and customer service arrangements between the cable operator and the ISPs.
While much more could be said regarding these issues, it is clear that they center
around the difficulties of trying to modify a service designed to be provisioned by
a single cable modem service provider to allow the provisioning of cable modem
service by multiple service providers.
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To takejust one example of these kinds of costs imposed by these requirements,

BellSouth has created a Regional Broadband Aggregation Network ("RBAN") product. One

ISP had expressed an interest in purchasing a more efficient broadband information service

arrangement that included regional traffic aggregation and protocol conversion. Nevertheless,

and despite the fact that no other company has expressed interest in obtaining the basic

transmission underlying this RBAN offering, BellSouth was required by existing Computer

Inquiry rules to make several changes to its tariff and its network systems to support the

developmentand competitive position of such a pure transmission product. 82 The two-year delay

in BellSouth's ability to develop RBAN was due in large part to these kinds of regulatory

burdens.

Moreover, because of the Computer Inquiry requirements, all enhancements to RBAN

have had to be accomplished in two stages. BellSouth must first make the underlying tariffed

transmission functionality available to all ISPs and then develop the corresponding non-regulated

enhanced service offering. Thus, in the past year, BellSouth has rolled out a number of

enhancements aimed to meet the needs of its wholesale ISP customers. This two-stage process

created considerable delay in developing new products. Specifically, even though BellSouth had

tariffed its 256 kb DSL service in August 2003, it was only able to make available its RBAN

Cable Modem Declaratory Ruling, ~ 29. Presently, BellSouth must engage in this series
of "re-thinking" every time BellSouth considers offering a new broadband service or
modifying an existing broadband service.
82 BellSouth had to make repeated minor changes to its tariffs and technical publications in order
to develop RBAN. Because these changes were made to services in a non-revocable tariff,
BellSouth would be required to support the tariff changes even if the planned RBAN offering did
not succeed in the marketplace. Forcing regulated portions of a new enhanced service offering to
be tariffed along with all of the associated long-term costs reduces BellSouth's willingness to
innovate and invest in future enhanced service offerings. In addition, these required tariff
changes send signals to competitors that harm competition. See, e.g., Comcast Order, 13 FCC
Rcd at 14118, ~ 66.
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service in May 2004 (a delay ofmore than six months). Due to increased competitive pressure

by cable companies rolling out higher-speed cable modem services, and by utilizing the

functionality gained withthe development ofthe256kb service within RBAN, BellSouth was

able to compress the timing gap between the tariffed availability of its 3 Mb DSL service and its

availability inRBAN to just over three months. That delay harms consumers and serves no valid

regulatory purpose; on the contrary, it simply has allowed the dominant broadband providers

(cable companies) additional time to increase their lead over BellSouth.

Just as with the Computer Inquiry requirements, the related Part 6483 rules pose

significant regulatory burdens. If the Commission requires BellSouth to allocate costs pursuant

to Part 64 for broadband information services, it would place BellSouth at very burdensome

regulatory odds with other providers, including the dominant cable modem providers.

Part 64 was an outgrowth of the Computer Inquiry proceedings. 84 If a company elected

to provide enhanced services through an integrated operation, as opposed to a separate affiliate,

the Commission believed there was a potential risk that the ILEC could subsidize the non-

regulated operations with the regulated operations. This risk, however, was identified at a time

when ILECs were subject to rate-of-return (also referred to as cost-plus) regulation for customer

rates.

To alleviate this problem, the Commission promulgated Part 64.900 cost allocation

requirements. These rules essentially require ILECs to allocate costs between regulated

operations and non.;.regulated operations on the basis of direct assignment when possible; All

83 47 C.F.R. § 64.900 et seq.

84 Report and Order, Separation ofCosts ofRegulated Telephone Service from Costs of
Nonregulated Activities; Amendment ofPart 31, the Uniform System ofAccounts for Class A and
Class B Telephone Companies to Provide for NonregulatedActivities and to Providefor
Transactions Between Telephone Companies and their Affiliates, 2 FCC Rcd 1298 (1987) ("Joint
Cost Order").
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costs that cannot be directly assigned to regulated or non-regulated activities are to be grouped

into pools and allocated pursuant to a hierarchy or allocation methods. Thus, Part 64 places an

extraordinary burden on ILECs to maintain extensive and tedious accounting records. In

addition, an independent accountant must audit Part 64 records every two years with the report

covering the entire two-year period.

Just as with the Computer Inquiry requirements, the allocation of costs to non-regulated

accounts required by Part 64 should not apply to facilities used to provide broadband information

services. Part 64 cost allocation is simply not needed. Every ILEC subject to Part 64 is no

longer under rate-of-return regulation for federal ratemaking purposes. In 1990, the Connnission

adopted incentive, or price cap, regulation for ILECs.85 Unlike rate ofretum regulation, under

price cap' regulation there is no link between cost and price. Indeed, the purpose of price cap

regulation was to adopt an incentive-based pricing theory that promoted ILEC effi.ciencies as

opposed to cost-plus pricing. For price cap ILECs, rates are driven by changes in the price cap

formula, which incorporates changes in inflation and other non-accounting factors, such as

demand changes. The price cap system was intentionally designed to prevent cross-subsidy

between services, and thus, obviates the need for Part 64 cost allocation. Accordingly, along

with the Computer Inquiry rules, the Commission should forbear from Part 64.900 cost

allocation requirements for broadband information services.

As the Commission has long understood, the existence of regulatory costs impedes

investment and hinders achievement of what the Commission has properly identified as its

85 Second Report and Order, In the Matter ofPolicy and Rules Concerning Rates for Dominant
Carriers,~f> FCC Rcd 6786 (1990).
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central policy goal: "encourag[ing] the ubiquitous availability of broadband to all Americans.,,86

The Commission has thus concluded that broadband services "should exist in a minimal

regulatory environment" precisely because such an environment "promotes investment and

innovation in a competitivemarket.,,87 In fact, in the Triennial Review Order, the Commission

relied on the need to encourage investment in broadband facilities to conclude that it would be

contrary to the 1996 Act, particularly section 706, to require the unbundling of most broadband

facilities under section 251. According to the Commission, by limiting forced access to high-

speed transmission facilities, it would enhance the "incentive" of ILECs to deploy those

facilities. 88 The D.C. Circuit affirmed that analysis.89

Notably, equipment manufacturers - which have the same interest in enhancing

broadband deployment that this Commission does - agree that the current asymmetrical

regulatory sharing obligations create disincentives for wireline investment. As Alcatel

explained,

unbundling, network sharing, and resale regulations disparately impact
incumbent local exchange carriers when compared to the other widely
recognized broadband platforms, such as cable television, fixed wireless,
and satellite. While consumers may acquire the same broadband Internet
services from any of these platforms, it is only ILECs that are burdened
with these heightened regulatory requirements.... The present regulatory
disparity can create false presumptions that one platform possesses greater
capabilities or is favored by government regulators. Such presumptions
can directly impact investment decisions by consumers and operators,
which is evident by the investment reduction of the ILECs and
corresponding increase by MSOs.9o

86 Cable Modem Declaratory Ruling, 17 FCC Red at 4801-02, ~ 4 (internal quotation marks
omitted).

87 Id. at 4802, ~ 5 (internal quotation marks omitted).

88 See Triennial Review Order, 18 FCC Rcd at 17150, ~ 290.

89 See USTA II, 354 F.3d at 585.

90 Comments of Alcatel USA, Inc. at 3-4, Appropriate Frameworkfor Broadband Access to the
Internet over Wireline Facilities, CC Docket No. 02-33 (FCC filed May 3, 2002), available at
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The Telecommunications Industry Association concurs, stating that it "continues to

believe that the regulatory framework that governs broadband and high-speed Internetaccess

networks, particularly 'wireline' ones (referring to the evolvingtelecommunications

infrastructure operated traditionally by local exchange carriers), impedes the investmentthat is

necessary to make these service offerings more widely available and more robust.',9l

Cable companies, BellSouth's rivals in the marketplace, echo these concernS. Theyhave

explained that the "costs" of a mandatory access regime are "enormous.,,92 "The costs and

uncertainty of accommodating multiple ISPs in a manner dictated by the government rather than

the marketplace would almost certainly have significant adverse effects on illvestmentin and

deployment" of broadband.93 Indeed,'" even a hint''' of regulation "could prove disastrous" to

deployment.94

http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_orydf&id_document=6513189268
(emphasis added; footnote omitted).

91 Comments of the Telecommunications Industry Association at 4, Review ofthe Section 251
Unbundling Obligations ofIncumbent Local Exchange Carriers, CC Docket No. 01-338 (FCC
filed Apr. 5, 2002), available at
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_orydf=pdf&id_document=6513181978.

92 Comments of AT&T Corp. at 13, Inquiry Concerning High-Speed Access to the Internet over
Cable and Other Facilities, GN Docket No. 00-185, CS Docket No. 02-52 (FCGfiledJune 17,
2002), available at
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native,-orydf=pdf&id_document=6513198027
("AT&T Cable Broadband Comments"); see also Comments of Cox Communications, Inc. at 4,
Appropriate Regulatory Treatment for Broadband Access to the Internet over Cable Facilities,
CS Docket No. 02-52 (FCC filed June 17, 2002), available at
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_orydf=pdf&id_document=6513198369
(government intervention would "impose prohibitive costs and discourage capital investment").

93 Comments ofthe National Cable & Telecommunications Association at 24, Appropriate
Regulatory Treatment for Broadband Access to the Internet over Cable Facilities, CS Docket
No. 02-52 (FCC filed June 17,2002), available at
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_orydf=pdf&id_document=6513198039.

94 Corncast President: Cable TV Industry Would Wither ifNew Rules Enacted, TR Daily (June
10,2002) (quoting Comcast president Brian L. Roberts).
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Third, for allthe reasons discussed above, forbearance here is not only "consistent with

the public interest," as required by section 160, but would also strongly advance that interest.

The Commission has explained that public interest analysis in this context must be

undertaken with reference to the three "goals" that the Commission has established for

broadband policy.95 Granting the forbearance relief requested in this Petition would further all of

those goals. First, by reducing unnecessary costs, that relief would encourage deployment and

thus its "ubiquitous availability" to all Americans.96 Second, such relief would move the

Commission closer to ensuring that "broadband services ... exist in a minimal regulatory

environment that promotes investmerit and innovation.,,97 Third, given that the Commission has

already determined that cable providers should not be burdened with Computer Inquiry

requirements, forbearance relief would help "create a rational framework for the regulation of

competing services that are provided via different technologies and network architectures.,,98

Indeed, as the Commission's third principle makes clear, the imposition of regulatory

requirements on one company but not on its competitors is strongly contrary to the public

interest because it leads to some competitors prevailing not because they are more efficient or

have a better product, but rather because they have an artificial regulatory advantage.

Accordingly, here, as in prior cases, forbearance is warranted because the elimination of

asymmetrical regulation would make wireline ILECs "a more effective competitor.,,99

95 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4847-48, ~ 95.

96 Id. at 4801, ~ 4 (internal quotation marks omitted).

97 Id. at 4802, ~ 5 (internal quotation marks omitted).

98 Id. at 4802, ~ 6.

99 Directory Assistance Order, 14 FCC Rcd at 16278-79, ~ 49.
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In addition, no regulatory rule is necessary to ensure independent ISPs access to BellSouth's

network. BellSouth has every incentive to negotiate mutually beneficial network-access

arrangements with these companies. BellSouth has hundreds ofISP customers and has no desire

to lose the revenues created by their use of BellSouth's broadband transmission. Simply put,

BellSouth has a strong economic incentive to maximize the utilization of its broadband capacity.

Current-rules, however, perversely inhibit BellSouth's abilityto structure mutually beneficial

relationships with ISPs.

For instance, if permitted to do so, BellSouth might seek to negotiate private-carriage

arrangements that would be tailored to the unique circumstances of particular ISPs just as cable

companies have done. As described in the attached Fogle Affidavit (~6), existing End User

Aggregation ("EVA") platforms had only DS3/0C3/0C12 interfaces (suitable for larger ISPs

with significant customer volume within a LATA). Many of BellSouth's smallerISPs are.

simply not large enough to efficiently utilize a full DS3 or larger connection to BellSouth, so

BellSouth developed a DS1 EUA interface,as well as the ability to aggregate their EUA traffic

onto an existing ATM interface. In addition, since BellSouth cannot afford to competitively

develop products on multiple architectures, its 256kb and 3Mb DSL services are only available

via BellSouth's more efficient EUA interface. In order to help smaller ISPs manage through the

transition, BellSouth has provided multiple promotions, including providing a DS3 EUA

interface at DS1 rates for over six months while continuing to develop the new interfaces. This

continued innovation, in spite of the regulatory hurdles demonstrates BellSouth's continued

desire to serve the needs of the wholesale ISP market.

In sum, as cable companies have explained, regimes that "impair the implementation of

'case-by case' access arrangements tailored to meet" the demands of the marketplace,. such as the
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one under which wireline providers currently function, have "disastrous" effects. 100 Suchan

"inflexible regulatory mandate" prevents "the vibrant commercial experimentationthat is

necessary to develop the most efficient [broadband] solutions" to meet customers' needs. 101

Accordingly, the public interest strongly favors allowing broadband providers and ISPsto "retain

the flexibility to modify their arrangements in response to actual commercial experience," orelse

consumers - whose interests,after all, are paramount - will suffer. l02

c. The Commission Should Also Forbear From Ap'plying Title Ii Common
Carrier Regulation To The Extent It Would Apply To Wireline .Broadband
Transmissions

To the extent they apply, the Commission should also forbear from applying Title II

common-carrier requirements to ILEC broadband transmissions so that ILECs may structure

tailored private-carriage arrangements that meet the needs of independent ISPs without the

burden and expense ofTitle II obligations. 103

Forbearance from common-carrier obligations is required here for a simple reason: for

all the reasons discussed above, ILECs do not have market power in broadband transmission.

This Commission has long concluded that common-carrier obligations shouldnot be imposed in

the absence of market power. The Commission has stated that it will require a service to be

provided on a common-carrier basis only where the incumbent operator "has sufficient market

100 AT&T Cable Broadband Comments at 5.

101 Id. at 2, 19.

102 Id. at 18.

103 BellSouth's request here does not seek forbearance from section 271 or 251 to the extent they
would otherwise apply. Forbearance from those requirements is at issue in other Commission
dockets.
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power to warrant regulatory treatment as a common carrier.,,104 When market power is absent,

there is no "compelling reason" to impose common-carrier regulation. 105 Accordingly, in

instances in which market power was lacking, the Commission has authorized providers to offer

private carriage of a wide variety of services, including satellite services,106 submarine cables, 107

for-profit microwave systems,108 dark fiber,109 and various mobile services,110 among others. 111

104 See Memorandum Opinion and Order, AT&T Submarine Sys. Inc., 13 FCC Rcd 21585,
21589, ~ 9 (1998) ("AT&T Order), aff'd, Virgin Islands Tel. Corp. v. FCC, 198 F.3d 921 (D.C.
Cir.1999).

105 See Memorandum Opinion, Declaratory Ruling, and Order, Cox Cable Communications, Inc.,
102 F.C.C.2d 110, 121-22, ~~ 26-27 (1985).

106 See Declaratory Ruling, Licensing Under Title III ofthe Communications Act of1934, as
amended, ofNon-common Carrier Transmit/Receive Earth Stations Operating with the
INTELSAT Global Communications Satellite System, 8 FCC Rcd 1387 (1993) (allowing certain
satellite services on a private-carriage basis, including mobile voice, data, facsimile, and position
location for both domestic and international subscribers); Order and Authorization, Application
ofLoral/Qualcomm Partnership, L.P., 10 FCC Rcd 2333 (Int'l Bur. 1995) (allowing use of the
Globalstar system for mobile voice, data, facsimile, and other services as a non-common carrier).

107 AT&T Order, 13 FCC Rcd 21585; Cable Landing License, FLAG Pacific Limited, 15 FCC
Rcd 22064 (Int'l Bur. 2000).

108 See, e.g., Memorandum Opinion and Order on Reconsideration, General Tel. Co. ofthe
Southwest, 3 FCC Rcd 6778 (Priv. Rad. Bur. 1988) (providing that for-profit microwave systems
may be offered as private carriage, even if interconnected with the public switched telephone
network).

109 See Southwestern Bell Tel. Co. v. FCC, 19 F.3d 1475 (D.C. Cir. 1994).

110 See Policy Statement and Order, Amendment ofthe Commission's Rules To Establish New
Personal Communications Services, 6 FCC Rcd 6601 (1991); Memorandum Opinion and Order
on Reconsideration, An Inquiry Into the Use ofthe Bands 825-845 MHz and 870-890 MHzfor
Cellular Communications Systems, 89 F.C.C.2d 58 (1982) (dispatch services may be offered
either on a common or non-common carrier basis); Memorandum Opinion and Order, Petition
for Reconsideration ofAmendment ofParts 2 and 73 ofthe Commission's Rules Concerning Use
ofSubsidiary Communications Authorization, 98 F.C.C.2d 792 (1984) (private carrier paging
system may be offered either on a common or non-common carrier basis).

111 A listing of further examples was included as Exhibit C to Verizon's opening comments in
this proceeding.
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The Commission should reach the same result here. Simply put, the lack ofILEC market

power means that the market, not regulation, can be trusted to bring benefits to consumers and

that the specific criteria for forbearance are met here.

First, because ILECs lack market power in broadband transmission, they cannot charge

unjust or unreasonably discriminatory rates. IfILECs seek to do so, consumers will simply

choose other facilities-based broadband competitors. As the Commission has explained,it is

"competition," not unnecessary and asymmetrical regulation, that is the "most effective means of

ensuring that the charges, practices, classifications, and regulations" offered by broadband

providers are "just and reasonable, and not unjustly and unreasonably discriminatory."lI2

There is no doubt that competition is serving that function in broadband today. Again, to

quote the Commission's recent Fourth Advanced Services Report,l13 "the competitive nature of

the broadband market, including new entrants using new technologies, is driving broadband

providers to offer increasingly faster service at the same or even lower retail prices.,,114

Indeed, the Commission has expressly concluded that firms lacking market power cannot

charge unjust or unreasonably discriminatory rates. "[F]irms lacking market power simply

cannot rationally price their services in ways which, or impose terms and conditions which,

would contravene Sections 201(b) and 202(a) of the Act.',lIS "[T]he extent to which a carrier can

'discriminate' between and among its various customers or classes of customers (and thus the

potential for unreasonable discrimination violative of the Act) is related directly to the degree of

112 Directory Assistance Order, 14 FCC Rcd at 16270, 'i[3!.

l13See Fourth Advanced Services Report, 2004 FCC LEXIS 5157, at *12..Fourth Advanced.

114 Id.

I1S First Report and Order, Policy and Rules Concerning Ratesfor Competitive Common Carrier
Services and Facilities Authorizations Therefor, 85 F.C.C.2d 1,31, 'i[88 (1980).
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market power it possesses. Absent market power, price differentials should generally reflect

only competitive forces at work."116

Second, instead of protecting consumers, the regulatory restraints placed on ILECs harm

them by preventing ILECs from providing tailored broadband offerings that respond to

consumers' specific needs. As discussed above, ILECs have every incentive to make market-

based deals with independent ISPs in order to ensure maximum utilization of the capacity of the

ILECs' broadband facilities. Common-carrier regulation thus deprives consumers of choices that

would respond to their needs.

Third,· for all these same reasons, the current regulatory requirements are not necessary to

serve the public interest, but in fact are contrary to the public interest. And, again, subjecting

ILECs to these requirements is fundamentally inconsistent with this Commission's commitment

to creating a regime that does not pick winners and losers by imposing asymmetrical regulation

on a subset of broadband providers.

The fact is that, right now, cable providers are entering into private-carriage arrangements

with independent ISPs. Far from concluding that such a practice is contrary to the public

interest, the Commission has taken no steps to require that they act as common carriers and has

tentatively concluded that, to the extent Title II applied, it would forbear from applying it to

cable companies in toto. As a matter of both law and logic, the Commission's decision to

permit the market leaders to offer their services through private carriage arrangements

necessarily means that there is no policy reason for refusing to grant the same relief to secondary

market players. Any other result would contravene both basic principles· of reasoned

116 Notice of Inquiry and Proposed Rulemaking, Policy and Rules Concerning Ratesfor
Competitive Common Carrier Services and Facilities Authorizations Therefor, 77 F.C.C.2d 308,
337, 'il53 (1979).
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decisionmakingas well as the Commission's own stated commitment to "create a rational

framework for the regulation of competing services that are provided viadifferent technologies

and network architectures" that will "promot[e] development and deployment of multiple

platforms" and thus "ensur[e] that public demands and needs can be met. ,,117 The Conunission

should, at long last, act on that insight and move wireline broadband providers closer to alevel

playing field with cable providers by granting this petition.

IV. CONCLUSION

To the extent they would otherwise apply, the Commission should forbear from applying

to ILEC broadband service (l) Computer Inquiry requirements to the extent they require ILECs

to tariff and offer the transport component of ILEC broadband services on a stand-alone basis (as

well as the Part 64 accounting requirements discussed above) and (2) Title II common-carrier

requirements.

Be ett L. 0 s
L. B ee P nder IV
BellSouth Corporation
1133 21st Street N.W.
Suite 900
Washington, D.C. 20036
202-463-4113

Counsel for BellSouth Corporation

117 Cable Modem Declaratory Ruling, 17 FCC Rcd at 4802, ~ 6.
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AFFIDAVIT OF ERIC FOGLE

I, Eric Fogle, being of lawful age and duly sworn upon my oath, depose and state:

I. PROFESSIONAL EXPERIENCE

1. My name is Eric Fogle. I am employed by BellSouth Resources, Inc., as a Director in

BellSouth Telecommunications, Inc. ("BellSouth") Interconnection Operations. My

business address is 675 West Peachtree Street, Atlanta, Georgia 30375. I attended the

University ofMissouri in Columbia, where I earned a Master of Science in Electrical

Engineering Degree in 1993 and Emory University in Atlanta, where I earned a Master of

Business Administration degree in 1996. After graduation from the University of

Missouri, I began employment with AT&T as a Network Engineer, and joined BellSouth

in early 1998 as a Business Development Analyst in the Product Commercialization Unit.

From July 2000 through May 2003, I led the Wholesale Broadband Marketing group

within BellSouth. I assumed my current position in Interconnection Operations in June

of2003. First, as a Business Analyst, and then as the Director of the Wholesale

Broadband Marketing Group and continuing in my current position, I have been, and

continue to be, actively involved in the evolution and growth ofBellSouth's broadband

network and product development, including the initial rollout ofBellSouth's Regional



Broadband Aggregation Network ("RBAN"), and its subsequent improvements.

II. PURPOSE OF AFFIDAVIT

2. The purpose of this affidavit is to describe some of the product development difficulties

and additional costs BellSouth has incurred as a result of the current set of Computer

Inquiry obligations.

III. AFFIDAVIT

Product Development Difficulties

3. BellSouth created RBAN as an enhanced service offering at one (1) Internet Service

Providers ("ISPs") request., In discussions with this ISP, it became clear that this ISP was

not interested in purchasing the basic tariffed DSL transmission offering that BellSouth is

obligated to provide under existing regulations, but rather was interested in purchasing a

more efficient broadband information service arrangement that included regional traffic

aggregation and protocol conversion. In order to develop a broadband service that

incorporated protocol conversion, BellSouth was forced by the Computer Inquiry rules to

create a completely new enhanced service offering, even though existing equipment in

BellSouth's regulated network was fully capable of performing this task. Nevertheless,

and despite the fact that no other company had expressed interest in obtaining the basic

transmission underlying this RBAN offering, BellSouth was required by existing

Computer Inquiry rules to make several changes to its tariff and its network systems to

support the development and competitive position of such a pure transmission product

before it could meaningfully commence the development of its RBAN product. The two-
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year delay in BellSouth's ability to deliver RBANwas due in large partto theimpositibn

of these kinds ofregulatory burdens.

4. Moreover, because of the Computer Inquiry requirements, almost all enhancements to

RBAN have had to be implemented via a time consuming two-stage process. BellSouth

must first make any changes to the underlying tariffed transmission functionality

available to all ISPs through the tariff development and filing process, and then develop

the corresponding non-regulated enhanced service offering. Thus, in the past year,

BellSouth has rolled out a number of enhancements to its non-regulated RBAN (or other

Internet access) services aimed to meet the needs of its smaller wholesale ISPcustomers

via this two-stage process. This two-stage process caused considerable delay in

developing new products. Specifically, even though BellSouth had tariffed its 256 kilobit

per second ("kbps") Digital Subscriber Line ("DSL") service in August 2003, it was only

able to make available its RBAN service in May 2004 (a delayofmore than six months).

Due to increased competitive pressure by cable companies rolling out higher-speed cable

modem services, BellSouth developed and deployed a 3 megabit per second ("Mbps")

DSL service. BellSouth's offering ofthis 3 Mbps DSL service was delayed due to the

necessity of redirecting limited development resources to implement state commission

orders requiring BellSouth to provide its DSL services over CLEC loops. It then took

three additional months for BellSouth to utilize the functionality gained with the

development of the 256 kbps service within RBAN to make its 3 Mbps DSL available in

RBAN in a manner consistent with Computer Inquiry requirements. In addition, since

BellSouth can not afford to competitively develop products on multiple architectures, its

256kbps and 3Mbps DSL services used in RBAN are only available via BellSouth's more

efficient End User Aggregation ("EUA") interface.
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5. Earthlink has been one of the strongest advocates for continuing existing Computer

Inquiry regulations. Earthlink's position is not consistent with their actions. Since

Earthlink's May 12,2003 ex parte presentation to the Commission, BellSouth has filed

yet another Open Network Architecture ("ONA") report, and Earthlink has not purchased

any of these ONA services, nor provided any requests for new ONA services. Since

Earthlink is not purchasing any of these ONA services required by current regulation,

Earthlink is apparently relying on a broadband service provided by a competitor, or the

non-regulated BellSouth service announced in a joint press release on March 24, 2003

where "BellSouth is providing Earthlink with anew, enhanced broadband service..."

That non-regulated BellSouth service, and any product requests related to any other

enhanced servi.ce offering, could be made available via a commercial agreement between

Earthlink and BellSouth, and would not rely on the ONA process Earthlink claims is

necessary.

6. BellSouth continues to strive to meet the needs of all of its ISP customers. ISPs' business

plans and product needs come in many shapes and sizes. This variation leads to each ISP

having individual needs that, under the current regulatory requirements, must be

negotiated and offered via a universal tariff Addressing the individual needs ofhundreds

of ISPs to attempt a "one size fits all" tariff is a complex task that takes considerable

time, and generally is not satisfactory to any individual ISP. In spite of this complexity,

BellSouth has continued to develop its services to meet the needs of smaller ISPs. Many

smaller ISPs have only recently started purchasing BellSouth's tariffed EVA service

instead of its Virtual Circuit ("VC") based DSL service (nearly two (2) years after it was

originally tariffed). This is because BellSouth has continued to work its way through the

regulatory complexities described above and offered a number of smaller ISPs friendly

- 4-



enhancements to this platfonn.. For example, existing EVA platfonns had only

DS3/0C3/0Cl2 interfaces (suitable forlarger ISPs with significant customer vohune).

Many ofBellSouth's smaller ISP customers are simply not large enough to efficiently

utilize a full DS3 or larger connection to BellSouth's network, so BellSouthdeveloped a

DS I EVA interface, as well as the ability to aggregate an ISP's EVA traffic onto an

existing Asynchronous Transfer Mode ("ATM") interface. While BellSouthcontinued to

develop the new interfaces, it assisted smaller ISPs to manage through the transition. For

example, BellSouth has provided multiple promotions, including providing a DS3 EVA

interface at DS I rates for over six months. This promotion was made available via a

universal tariff, but itwas necessary to devote a significant amount of time to carefully

develop and word the tariff so that it would benefit the targeted smaUerISPs.

BellSouth's efforts to innovate, in spite of the regulatory hurdles, demonstrates its

continued desire to serve the needs of the wholesale ISP market, including the smaller

ISPs. However, BellSouth would be in a better position to meet the needs ofboth large

and small ISPs, via modifications to its enhanced service offerings sold under

commercial contracts, in a faster and more flexible manner ifit were relieved of the

wasteful burdens imposed by the current Computer Inquiry requirements.

Computer Inquiry Costs

7. BellSouth has incurred significant operational costs to comply with the· Computer Inquiry

rules. In 2003, these excessive costs directly attributable to the Computer Inquiry rules

amounted to approximately $28.5 Million, and are estimated to cost BellSouth another

$24.5 Million in 2004. BellSouth conservatively estimates that the increased annual cost

of the redundant personnel located in support centers needed for using existing separate
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regulated and non-regulated systems for customer trouble handling processes alone has

grown from approximately $13.5 Million in 2003, to an estimated $15 Million in 2004.

This growth has been largely in the redundant personnel required in BellSouth's ISP and

Broadband Support operations. For example, many customer trouble phone calls require

both a non-regulated and a regulated technician to effectively troubleshoot the end-user

customer's trouble using existing regulated and non-regulated systems. These redundant

personnel cost BellSouthover $6 Million annually, and are a significant driver of the

total growth of the costs associated with the Computer Inquiry rules (as subscriber

volumes have increased). Ifthe Computer Inquiry rules at issue in BellSouth's petition

were removed, BellSouth could more efficiently integrate its customer support groups so

that a single customer support representative could access all of the necessary systems,

and could handle a customer's trouble in its entirety, not just in regulated and non

regulated piece parts. Non-regulated and regulated (dual) dispatches on the same

customer trouble is another unnecessary cost resulting from the Computer Inquiry rules.

Due to improvements in repair processes, and a relentless drive to improve its customers'

service experiences, BellSouth has reduced the overall number of dispatches, and

therefore reduced the costs associated with dual dispatches. The estimated annual cost of

the operational separation of these dispatch and repair processes has been reduced from

approximately $3.5 Million in 2003, to an estimated $2 Million in 2004. Ifthe Computer

Inquiry rules at issue in BellSouth's petition were removed, BellSouth could more

efficiently designate a single organization to be responsible for all dispatches to a

customer's location regardless of the location of the trouble. This would eliminate any

possibility of a non-regulated group, and a regulated group both dispatching repair

personnel on the same customer trouble. Further, the utilization of separate support
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organizations and/or separate existing regulated and non-regulated support systems for

the basic and information service parts of otherwise integrated broadband information

services leads to the creation ofunnecessary system redundancy, including ticketingalld

troubleshooting systems, and caused additional estimated costs of $9.5 Milliollin 2003;

and an estimated additional $5.5 Million in 2004. The majority of system costs in 2003

and 2004 were directed towards the creation of ticketing and troubleshooting systems that

effectively replicate the regulated troubleshooting data and trouble status information

readily available in regulated systems through a Comparably Efficient Interconnection

("CEI") interface to BellSouth's ISP customers (including non-regulated groups). If the

Computer Inquiry rules at issue in BellSouth's petition were removed, BellSouth could

more efficiently provide direct access to the required ticketing systems toa single support

group, without building costly interfaces that almost all competing ISPs do not utilize.

8. Further, because alarm monitoring/surveillance activities must be separated for

deregulated and regulated equipment and because equipment manufacturers d.o not

incorporate separate interfaces into their product offerings for deregulated and regulated

monitoring/surveillance, different monitoring systems and alarm clearing processes must

be utilized, causing BellSouth to incur approximately $2.0 Million in additional annual

cost to support these services in both 2003 and 2004. If the Computer Inquiry rules at

issue in BellSouth's petition were removed, BellSouth could collapse the dual alarm

monitoring/surveillance of both organizations into a single group. This would greatly

simplify the infrastructure, process and manpower requirements associated with staffing

two (2) 7 x 24 organizations. The above described costs are those that could be quantified

and are directly attributable to the Computer Inquiry rules. There are substantial

additional costs caused by the outdated Computer Inquiry regime that are not easily
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quantified and have not been included herein. These additional costs fall into the areas of

lost revenue due to delays in rolling out new products, increased costs for network

equipment designed and deployed to comply with the Computer Inquiry rules, and the

considerable time and effort required by support organizations (product management,

project management, software developers, regulatory, legal,etc.) spent in developing

products and services that comply with the complicated web of existing Computer

Inquiry rules.

9. This concludes my affidavit.
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I declare under penalty ofpe1jury that the foregoing is true and COITect to the best ofmy
knowledge.

Eric Fogle
Director~ Interconnection Operations

Subscribed and swom to before me

.2004
~-~~!,,!?,''-''_'-'''''''''''''''''''"'~MICHELlli A COLE

NOI1l.IY Public - Notary Seal
State of Missourl
Coun:tY ofaoone

My.C.ommission Exp.02/1012JJ07


